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STATEMENT OF SUBJECT MATTER and APPELLATE JURISDICTION 

 This Court has jurisdiction over all appeals arising from final judgments, final 

decrees or final orders of the Superior Court, or as otherwise provided by law. 4 

V.I.C. § 32(a).  Appellant filed a timely notice of appeal on January 30, 2020. 

STATEMENT OF RELATED CASES AND PROCEEDINGS 

 Appellant is not aware of any other related case or proceeding pending or 

about to be presented before this Court or any other court, state or federal  other a 

pending criminal case in the Superior Court entitled People of the Virgin Islands v. 

Quanza Heath, SX-17-CR-23 .  This case has not been previously before this Court. 

STATEMENT OF ISSUES PRESENTED 

 

I. The Superior Court erred in Denying Appellant’s Motion to  

Suppress.  

 

II.  The Evidence was Insufficient to Convict Defendant. 

 

III. The Superior Court Should Have Granted Appellant’s Motion to Dismiss 

For Speedy Trial Violation. 

 

STANDARD OF REVIEW 

 

The standard of review for this Court's examination of the Superior Co urt's 

application of law is plenary, while the trial court's findings of fact are reviewed for 

clear error. St. Thomas–St. John Bd. of Elections v. Daniel, 49 V.I. 322, 329 

(V.I.2007).  

When appellants challenge the sufficiency of the evidence presented at trial, 

it is well established that, in a review following conviction, all issues of credibility 

within the province of the jury must be viewed in the light most favorable to the 

government.” Latalladi v. People, 51 V.I. 137, 145 (V.I.2009) (quoting United States 
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v. Gonzalez, 918 F.2d 1129, 1132 (3d Cir.1990)). “The appellate court ‘must affirm 

the convictions if a rational trier of fact could have found the defendants guilty beyond 

a reasonable doubt and the convictions are supported by substantial evidence.’ ” Id. 

(quoting Gonzalez, 918 F.2d at 1132).  

If not raised at trial, it is well established that “[a] plain error that affects 

substantial rights may be considered even though it was not brought to the court's 

attention.” Fed R. Crim. P. 52(b). “Plain error is defined as those errors that ‘seriously 

affect the fairness, integrity or public reputation of judicial proceedings.’”  Phillips v. 

People, S. Ct. Crim. No. 2007–037, 2009 WL 707182, at *3 (V.I. Mar. 12, 2009) 

(quoting Sanchez v. Gov't, 921 F. Supp. 297, 300 (D.V.I.App.Div.1996)). See also 

Johnson v. United States, 520 U.S. 461, 466–67, 117 S. Ct. 1544, 1549, 137 L.Ed.2d 

718 (1997). 

STATEMENT OF THE CASE  

 Appellant Quanza Heath, was charged with Eleven Counts in an Amended 

Information with Five (5) Counts of Unauthorized Possession of a Firearm in violation 

of 14 V.I.C. §2253(a); Four (4) Counts of Unauthorized Possession of Ammunition in 

violation of 14 V.I.C. §2256(a); and Failure to Report Firearms Obtained Outside or 

Brought Into the Virgin Islands. (JA124-128) 

Trial by jury began on August 19, 2019 and ended on August 21, 2019. The 

People presented its case by law enforcement officers who testified concerning the 

search of No. 176 Hannah’s Rest, Frederiksted, St. Croix. 

Police Officer Malissa Frazer Jacobs, the first to testify, stated that on 

December 19, 2015, she was assigned with several Marshals to conduct an 
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operation with individuals who were on house arrest. She further testified that when 

they got to Appellants home around 10:00 that night, one of the officers knocked on 

the front door. No one answered so “I went around the back to see if someone was 

inside. We saw a light on and we heard rummaging inside. . . And I continued to go 

around the house. … As I continue to make my way around the back of the house, I 

saw several marijuana plants with a big light fixture over it. I went around the front 

and notify the officers in the front and they were already speaking to somebody inside 

the house.”  (JA188-190) 

The next witness to testify was Probation Officer Chris Richardson, who was 

a deputy Marshal assigned to Appellant at the time. He stated that on December 19, 

2015, “ the house arrest Marshals” assigned to the house arrest unit, had a “joint 

initiative with the Virgin Islands Police Department, “where they were checking on 

house arrestees to make sure they were where they supposed to be.” (JA194-195). 

Appellant was a house arrestee according to Mr. Richardson, and Richardson had 

been recently assigned to Appellant, but had been to Appellant’s home on prior 

occasions.  Mr. Richardson further testified that he and Lt. Robert Matthews, who 

was supervising the “initiative”, approached the front door and Richardson knocked 

on the door.  “[T]here was a slight delay in the response. It took roughly around two 

to three minutes for someone to answer. . . .” (JA196). Mr. Richardson cellphone that 

electronically monitored Appellant, indicated Appellant was in the house. 

 According to Mr. Richardson, “during the delay of the door opening, one of the 

officers who was pulling parameter detail …yelled they saw movement in the house 

and one yelled they say weed in the back.” (JA197) Lt. Matthew advised Mr. Winston 
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Berkley that officers found marijuana growing in the backyard. Richardson testified 

that Berkley claimed sole responsibility for the marijuana and was asked to sign a 

consent to search by Det. Matthew. (JA201) The investigation was turned over to the 

V.I. Police Department. (JA207) 

Darryl  Walcott, who was assigned to VIPD Investigation  Bureau as a 

detective testified next.  He stated that he was “on an operation called curfew that 

was held by the Virgin Islands Police Department along with the Superior Court 

Marshal”. (JA212)  When he arrived at the Appellant’s home after leaving another 

“arrestee’s” home “the officers were already on the porch speaking to Mr. Berkley.”  

(JA213)  Det. Walcott conducted a search of the house upon the direction of Lt. 

Matthew. 

Appellant was standing in the house. Det. Walcott asked Appellant which room 

belongs to him and Appellant pointed to a particular room. The room was searched. 

No contraband was discovered. (JA215-216) According to Det. Walcott, as he was 

standing in the hallway, he looked into another room, No. 2, and saw marijuana on 

top a table. (JA220).  He asked Appellant who does it belong to, and  Appellant said 

it was his. “I’m just smoke a joint.” Det.  Walcott next asked Appellant who that room 

belong to, the room the marijuana was observed. Appellant told him his does not 

know.  Det. Walcott proceeded to search the room which revealed firearms and 

ammunitions. P.93. Det. Walcott testified that he alone conducted the search. 

(JA258). 

Officer Julihsa Lansiquot testified that she was the crime scene investigator , 

who photographed and collected the evidence following the search (JA275). Mr. 
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Reynold DeSouza was the Firearms and tool mark examiner for the VIPD. (JA312). 

Officer Elsworth Jones testimony was mainly limited to whether Appellant had a 

firearms permit in the territory. (JA332) 

Winston Berkley testified that he lived in the house with Appellant from 2009. 

He is the uncle of Appellant and sometimes Appellant’s other brothers and cousin 

Tacoma Heath visit the house but they do not live there.  A photo identification card 

of Zambo Heath was also found in the house during the search. (JA 351, 364-367). 

When the police came on December 19, 2015, Berkley, Appellant and Appellant’s 

adult sister, Keisha Heath, with three children were in the house. (JA352). The 

officers came to the house around ten something in the night. They asked for 

Appellant. When the officer asked Berkley about marijuana found in the back yard, 

he told the officers the marijuana belong to him. (JA353).  

  Berkley testified the house is owned by Appellant’s grandfather, JA357. He 

testified he had never owned or touched any firearm. He did admit to seeing the 

firearms in the People’s Exhibit 1-A outside the house on the step one evening as 

he was entering the house. He went back outside about 10-15 later and they were 

gone.  He further testified that he and Appellant were the only occupants of the house 

at the time.  (JA358-360)   

 Mr. Berkley testified that the police began to search the place, the yard before 

they had a warrant or consent. (JA374-375). He stated police gave him a paper and 

told him to sign it. He told them he was the oldest in the house, but he had no 

authority over the house. He testified he did not understand what he was signing.  
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He did not understand, even with the assistance counsel, he was signing a 

cooperation agreement with the People. (JA369-394).  

Det. Moses Francis testified he was present when Appellant was being 

“booked” and transported to the Golden Grove Correctional Facility by Det. Kai 

Joseph.  While Appellant was being transported, Appellant asked Det. Joseph 

whether his sister was involved in the investigation. Det, Joseph told h im yes and he 

will have to question her with regard to the firearms.  Appellant then told Det. Joseph 

he doesn’t want his sister involved.  Appellant told Det. Joseph his sister had nothing 

to do with what was found in the house and the things in the house belong to him 

and Berkley.  Det. Joseph asked Appellant to give a  written statement, which 

Appellant did. (JA398-400).  Det. Francis testified further that he never saw Det. 

Joseph advise Appellant of his Miranda warnings.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                

 Defendant presented no evidence in his defense.  

However, before trial, Appellant filed a motion to dismiss based on a violation 

of his Sixth Amendment right to speedy trial.(JA36-42). Appellant also, filed a motion 

to suppress the evidence against him, including any statements.  (JA 73-108 ). Both 

motions were denied after hearing. (JA45-72).  

After deliberation the jury found Defendant guilty on all counts. Defendant 

moved for judgment of acquittal after the close of the People’s case-in-chief and after 

Defendant rested.  The Court reserved ruling on said motion. 

On December 12, 2019, the parties appeared before the Superior Court for 

Sentencing and for arguments on Appellant’s Renewed Motion for Judgment of 

Acquittal. The parties made their arguments and the Court denied Appellant’s 
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Renewed Motion for Judgment of Acquittal and/or New Trial at the hearing on 

December 12, 2019. (JA  18-19) The lower Court then proceeded to sentence the 

Appellant on January 9, 2020. The Appellant filed a timely Notice of Appeal on 

January 30, 2020. (JA16-17)  

STATEMENT OF THE FACTS 

On December 19, 2015, Appellant was arrested and charged with possession 

of certain firearms and ammunitions. Appellant Quanza Heath, was charged with 

Eleven Counts in an Amended Information with Five (5) Counts of Unauthorized 

Possession of a Firearm in violation of 14 V.I.C. §2253(a); Four (4) Counts of 

Unauthorized Possession of Ammunition in violation of 14 V.I.C. §2256(a); and 

Failure to Report Firearms Obtained Outside or Brought Into the Virgin Islands, and 

his uncle Winton Berkley was charged with marijuana possess, manufacturing and 

related charges.  (JA124-128). At his arraignment, Appellant pled not guilty and 

requested a speedy jury trial. 

Trial by jury began on August 19, 2019 and ended on August 21, 2019. On or 

about March 5, 2019, Appellant filed a Motion to Dismiss on speedy trial grounds. 

The motion was denied. (JA35).  On November 30, 2016, Appellant also filed a 

motion to suppress the evidence against him. (JA73-84 ). A hearing was held on 

June 12, 2017.  After hearing on the motion and submission of post-hearing briefs 

by the parties, the trial court issue an order denying Appellant’s motion to suppress. 

(JA93-108, 45-72).   

A number of law enforcement officers that included approximately four 

Superior Court Marshals and four VI. Police Officers were assigned to participate in 
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a police operation dubbed “Curfew” focusing on individuals that are currently under 

pre-trial releases conditions and house arrest on St. Croix. On December 19, 2015, 

members of the Virgin Islands Police Department along with Superior Court 

Marshalls began making checks of individuals presently on “House Arrest” release 

condition from the Superior Court. Law enforcement officers conducted a check on 

176 Hannah’s Rest at 10:00 p.m. for the defendant, Mr. Quanza Heath Jr., who was 

on twenty-four hour house arrest with electronic monitor. 

  Marshal Richardson testified that he, as a Superior Court Marshal was 

assigned to monitor Defendant Quanza Heath, who was on pretrial release and was 

placed on house arrest fitted with an electronic monitor.   Marshal Richardson further 

testified that based on a joint initiative between the Superior Court Marshal Service 

and the Virgin Islands Police Department, Marshal Richardson  took a number of 

Virgin Islands Police officers, between 5-9 officers,  to Defendant Quanza Heath’s 

residence between the hours of 9:30 and 10:00 p.m. on the night of December 19, 

2015.  Marshal Richardson testified that when they got the house he knocked on the 

door, but did not receive an immediate answer. Marshal Richardson further testified 

that from his cell phone, he could tell that Defendant Heath was in the house, 

because the cell phone indicated that the monitor equipment was in the house where 

Defendant was supposed to be.  According to Richardson the occupants in the home 

took approximately 3-5 minutes to answer the door.  Before the occupants could 

answer the door, the police officers who accompany Richardson to Defendant’s 

home had already begun to search Defendant’s yard, where they discovered 

marijuana plants growing in the backyard.  
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 Defendant Berkley answered the door and was asked by the law enforcement 

officer who the marijuana plants belong to and he answered that he was responsible 

for the plants.  Law enforcement officers, without advising him of his rights, had 

Defendant Berkley sign a consent to search form for a vehicle search with the wrong 

house address indicated on the form. People’s Exhibit 17. The police, not Marshal 

Richardson, then proceeded to search the entire house, including all bedrooms, 

bathrooms, kitchen, etc., without the consent of Defendant Heath. Defendant Quanza 

Heath’s sister, Keisha Heath, who was visiting from the mainland with her three minor 

children were also in the house.  Marshal Richardson did not ask Mr. Heath for his 

third-party custodian, who is Mr. Heath’s grandfather, the owner of the residence, 

and was absent from the home at the time.   Joycelyn Hodge, Defendant Heath’s 

mother, testified that she was in charge of the home, and her brother, Defendant 

Berkley, who is not her father’s son, was merely an occupant who was allowed to 

stay in the house after his girlfriend threw him out of her home.  

 Marshal Richardson further testified the monitoring equipment was in the living 

room area as they entered the house, therefore, there was no need to go any further 

in the house to check the equipment.  Also, Richardson did not indicate there was 

anything wrong with the equipment or that Defendant Heath was in violation of his 

conditions of release at any time prior to the home visit by police.  

 Pofc. Malissa Fraser-Jacobs testified that several officers went to the back of 

the house where they discovered the marijuana plants.  However she could not say 

how many officers, and the reason for the officers searching the rear of the house. 
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Officer Fraser- Jacobs testified that her supervisor, Det. Robert Matthew, directed 

her to search the rear of the home.  

 Police Officer Darryl Walcott testified that on that night, the “joint initiative’ 

visited approximately five other homes where individuals were on pretrial release, 

and basically conducted the same type of operation, resulting in at least one other 

search and arrest.  He also testified that several police officers entered Defendant’s 

home after Berkley signed what they believe to be a consent to search form.  While 

in the house, Walcott asked Defendant Heath which one was his bedroom. Heath 

pointed to a bedroom that was subsequently search. Nothing of evidentiary value 

was found in that room according to Walcott other than female apparel.  Walcott then 

stated that he smelled marijuana coming from another room, which the officer 

subsequently searched and found a number of firearms, ammunition and contraband.  

 Police Officer Kai Joseph testified that they went to Defendants’ home to 

provide assistance to the Superior Court Marshal.  He stated that the previous year 

during carnival time, a number of individuals on pretrial release were responsible for 

a number of crimes while on house arrest. He testified that the joint initiative was an 

attempt by law enforcement to prevent similar occurrences as the previous year.  

Although he was not present during the initial briefing that transpired at Superior 

Court, or when law enforcement first arrived at Defendants’ residence, he was brief 

by Det. Robert Matthew, who was in charge of the “joint initiative” concerning the 

discovery of marijuana in the back yard of the home.  

 Joseph further testified that after finding the contraband in the home, 

Defendant Heath was arrested and transporting to prison. While on the way to prison 
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in the police unit, Mr. Heath asked about his sister, Keisha Heath, who was visiting 

St. Croix with her minor children.  According to Det. Joseph, Mr. Heath asked if his 

sister would be involved in the investigation.  Det. Joseph told him that she will be 

interviewed in reference to the weapons found in the home.  Mr. Heath then told him 

that he did not want his sister involved in the investigation, and stated the he and his 

uncle were the owners of the paraphernalia and other things found in the home.  Det. 

Joseph asked Mr. Heath if he would like to be provided with a sheet of paper to write 

down his statement and he said yes. According to Det. Joseph, after being provided 

with the paper and pen, Mr. Heath provided his statement he had given previously in 

the presence of Det. M. Francis, who witnessed the document.  

Suppression Hearing 

The suppression hearing was had on June 12, 2017.  The People first called 

Chris Richardson to testify.  He stated that he was one of the Superior Court 

Marshals that monitored Appellant while on pretrial release. On the day in question, 

they were engaged in a joint initiative between the VI Police and the Marshal Service 

checking on house arrestees with electronic monitoring system.  (JA526-527). Before 

5-9 the law enforcement officers, set out to execute their “Operation Plan Curfew,” 

they were briefed by Lt. Deputy Parris and by Lt. Matthews of the VIPD. Lt Matthews 

supervised the operation. (JA 585, 588, 638-639). The objective of the joint initiative 

according to Mr. Richardson was merely to check the electronic equipment to ”make 

sure they were, in fact, where they were supposed to be.” (JA541,544).  

Before the officers arrived at Appellant’s home they had visited five other 

persons on pretrial release. Mr. Richardson checked the equipment, and the 
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equipment indicated Appellant was home.(JA528, 549, 576-580).  There were a 

number of law enforcement officer with Mr. Richardson, some armed with rifles. 

(JA528, 550-552).  Mr. Richardson knocked on the door, noticed a delay before 

someone answered.  It was 10:00 p.m. Mr. Richardson testified that he knocked 

again, during which time he heard an officer yell “There’s things back here.” 

Immediately thereafter, Mr. Berkley opened the door.  Mr. Richardson asked Mr. 

Berkley for Appellant.  Berkley called Appellant and Appellant came to the door. 

(JA529).  

Mr. Richardson had been to Appellant’s house on prior occasions, without the 

need for any other assistance. (JA553-554). In fact, Mr. Richardson had been to 

Appellant’s house on at least two or three previous occasions but had never seen 

Mr. Berkley at the house. (JA564).  Mr. Richardson also had Appellant’s phone 

number but made no attempt to call Appellant after the delay in opening the door. 

(JA573-581). 

Police Officer Malissa Fraser-Jacobs was the next witness to testify in the 

suppression hearing. She was a patrol officer. (JA582) Pofc Frazer-Jaocbs testified 

that when they got to Appellant’s home, they knocked on the front door and got no 

reply. “Several officers made their way around the back of the home and saw that a 

light was on in the house. When we got closer to the window, we saw someone 

moving around.” (P.66). The officers in front were notified that someone was inside 

the home. They knocked again and someone opened the door. Officer Fraser-Jacobs 

said she went to the back of the house to see if someone was home. (JA584). They 

were there to make sure people were not in violation of their conditions of release. 
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(JA589). She further testified they had gone to five other places before Appellant’s 

home and had searched the yards of these other five individuals who were on pretrial 

release. (JA590-591, 596). 

On cross-examination by Berkley’s counsel, Officer Fraser-Jacobs testified 

the yard to Appellant’s home has large hedges and plants that prevents persons from 

viewing the backyard from the front or the roadway. One would have to actually go 

into the backyard to see anything in the backyard. She also admitted that law 

enforcement officers did not have permission to enter the backyard when they did, 

and that there was no reason to search the yard other than her Supervisor told her 

to search the yard. (JA593-597). She reported seeing the marijuana in Appellant’s 

backyard to Lt. Matthew (JA595).  

Det. Darryl Walcott was the next officer to testify for the People. He was 

present with Det. Kye Joseph, who was also taking part in the “joint initiative.”  When 

they arrived from the last home they had visited that night, Lt. Matthews told them  

marijuana was discovered in the backyard. They made contact with Mr. Berkley, who 

claimed the marijuana. The officers gave Berkley a consent form that was for the 

search of a vehicle. (JA601) Det. Walcott, however, did not hear the conversation 

between Det. Joseph and Mr. Berkley pertaining to the consent to search.  Neither 

was there any conversation with Appellant advising him police had discovered 

marijuana or seeking permission to search the home. When the police obtained the 

consent form from Berkley, Appellant was not present. (JA685).   In fact, without the 

benefit of permission to search by Appellant, Appellant was asked by Det. Walcott 
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which room he occupied. Appellant pointed to a room. Det. Walcott searched the 

room and found nothing of evidentiary value. (JA604). 

Appellant was then questioned by police officers about marijuana found in 

another bedroom. (JA606). 

According to Det. Walcott, seven officers were at Appellant’s home that night. 

(JA628). The officers wanted to search for any illegal stuff. (JA629). Officer Walcott 

was the first to enter the house, and he searched all three bedrooms and the entire 

house “just looking for illegal stuff .” (JA633).  

The last witness to testify for the People was Det. Kye Joseph.  He testified 

that he arrived at Appellant’s home after the team. Lt. Matthews told him marijuana 

was found on the property, and the matter was turned over to the VI Police. (JA646). 

He talked to Berkley, who told them the marijuana was his.  Lt. Matthews told Det. 

Joseph to get the consent form and explain to Berkley the form. At no time the officers 

read Berkley his Miranda rights. (JA646-647, 654, 659, 703).  

ARGUMENT 

I. APPELLANT WAS ILLEGALLY SEIZED AND HIS PROPERTY SEARCH 

IN VIOLATION OF HIS CONSTITUTIONAL RIGHTS. 

 

 Warrantless searches are “’per se unreasonable under the Fourth 

Amendment—subject to a few specifically established and well delineated 

exceptions.’” Mincey v. Arizona, 437 U.S. 385, 390 (1978), quoting Katz v. United 

States, 389 U.S. 347, 357 (1967)(footnote omitted). 

 The Fourth Amendment applies only to searches and seizures that are the 

product of government action. A search is a government invasion of a person’s 

privacy.  See Oliver v. United States, 466 U.S. 170, 177-78 (1984).  The Supreme 
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Court has adopted the two-part test enunciated in Katz v. United States to determine 

whether a person’s expectation of privacy is legitimate.  First, the individual must 

have an actual subjective expectation of privacy.  Second, society must be prepared 

to recognize that expectation of privacy as objectively reasonable. Id. at 389 U.S. 

361.   

 The evidence established that Appellant resided at 176 Hannah’s Rest, owned 

by his maternal grandfather and third-party custodian, for many years. According to 

Mr. Berkley, he sought Appellant’s permission to live at the house when Berkley’s 

girlfriend evicted Berkley from her home. Hence, Appellant had a subjective and 

reasonable expectation of privacy in the house and surrounding yard. A subjective 

expectation privacy is legitimate if it is “one that society is prepared to recognize as 

reasonable.” Rakas v. Illinois, 439 U.S. 128, 143-144 (1978) n.12 (quoting Katz v. 

United States, 389 U.S. 347, 361 (1967) (Harlan, J. concurring). Appellant has clearly 

demonstrated that he personally has an expectation of privacy in the home as well 

as the back yard of the property, and his expectation is reasonable. Minnesota v. 

Carter, 525 U.S. 83, 88 (1998).   

The Fourth Amendment also protects against unreasonable government 

seizures of persons and property.  Seizure of a person occurs when, “in view of all 

the circumstances surrounding the incident,” a person reasonably believes he or she 

is not “free to leave” an encounter with a government official.  Michigan v. Chesternut, 

486 U.S. 567, 573 (1988).  

 Appellant was seized in his home when law enforcement officers came to his 

home at a late hour in the night and required him to submit to a search.  It is basic 
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Fourth Amendment principle that “searches and seizures inside a home without a 

warrant are presumptively unreasonable.” Groh v. Ramirez, 540 U.S. 551, 559 

(2004)(quoting Payton v. New York, 445 U.S. 573, 586 (1980)(internal quotation 

marks omitted)). “At the very core” of the Fourth Amendment “stands the right of a 

man to retreat into his own home and there be free from unreasonable government 

intrusion.” Silverman v. United States, 365 U.S.505, 511 (1961). “With few 

exceptions, the question whether a warrantless search of a home is reasonable and 

hence constitutional must be answered no.” Kyllo v. United States, 533 U.S. 27 

(2001)(citing Illinois v. Rodriguez, 497 U.S.177, 181 (1990)). 

Probable Cause is the level of suspicion required to justify certain 

governmental intrusion upon interests protected by the Fourth Amendment.  See 

Ornelas v. United States, 517 U.S. 690, 695 (1996).  Several sources may provide 

probable cause.  First, the personal observation of officers may establish probable 

cause. United States v. Cruz, 834 F.2d 47, 51 (2d Cir. 1987).  Police may use their 

experience, special training, and expertise to draw limited inferences of criminal 

activity from behavior that is not facially criminal.  See United States v. Wiseman, 

814 F.2d 826, 827-28 (1st Cir. 1987).  Second, probable cause may be based upon 

information from a reliable, known informant or information from an independent 

source that can be independently corroborated. See Draper v. United States, 358 

U.S. 307, 313 (1959).  Third, weapons or other evidence seized during stops based 

upon reasonable suspicion may provide probable cause, as may evidence 

discovered in plain view or during consensual searches and interviews.  Finally, 

association with a person for whom police have probable cause to arrest may 
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establish probable cause to arrest the associate when the associate is present in a 

place where criminal activity is openly and repeatedly conducted. United States v. 

Cleveland, 106 F.3d 1056, 1060-02 (1st Cir. 1997).   

Here, there is a complete lack of probable cause, exigent circumstances, or 

any other exception to the warrant requirement.  Law enforcement officers also used 

coercion upon Mr. Berkley to get him to sign what was considered a “consent to 

search form” to gain entry and search the residence.   

One who has been released on pre-trial bail does not lose his Fourth 

Amendment right to be free of unreasonable search and seizure; neither does he 

waive his Fourth Amendment rights by agreeing, as a condition of bail, to submit his 

person and property to search at any time upon request by a law enforcement officer. 

Any search made pursuant to the condition included in the terms of bail must 

necessarily meet the Fourth Amendment’s standard of reasonableness.  See United 

States v. Scott, 450 F. 3d 863 (9th Cir. 2006).  The “unconstitutional conditions” 

dotrine, cf. Dolan v. City of Tigard, 512 U.S. 374, 385 114 S. Ct. 2309 (1994), limits 

the government’s ability to exact waivers of rights as a condition of benefits, even 

when those benefits are fully discretionary.  Scott supra.   

Here, a large number of enforcement officers woke Defendant and his family 

out of their sleep after 10:00 at night in order to conduct what they termed “Operation 

Curfew”, which appears to be a random search of persons who were on pre-trial 

release. According to the December 18, 2015 memorandum by the Virgin Islands 

Police Department, Operation Plan “Curfew” was a law enforcement tool aimed at 

individuals on pretrial release “to conduct a check to ensure that individuals with 
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Superior Court release conditions are in compliance.” Defendant’s Exhibit 1A.  The 

plan  was initiated by the Police Department, not the Marshal’s Office. The officers 

have failed to articulate any reason why they targeted Defendant or his home that 

night to conduct their operations, or why they suspect Defendant was not in 

compliance.  Hence, there was no objective reasonable purpose for targeting 

Defendant for a search or seizure. Compare, Delaware v. Prouse, 440 U.S. 648, 99 

S. Ct. 1391 (1979). In Prouse, the Supreme Court held unconstitutional the random 

stop of an automobile and detention of its driver, even for a brief time necessary to 

check his driver’s license and car registration. The Court saw this intrusion as 

unreasonable under the Fourth Amendment in the absence of articulable suspicion 

that occupant was subject to seizure for violation of the law. Id. at 663, 99 S. Ct. at 

1401. So too it was unreasonable to wake defendants from their sleep that time of 

the night for a random check for law enforcement purpose.  

Moreover, Defendant was arrested in his home without a warrant, without 

probable cause and absent exigent circumstance. While officer may effect an arrest 

based on probable cause without a warrant in public, the same is not  true when a 

person is inside his own home.  In the seminal case of Payton v. New York, 445 U.S. 

573, 576 (1980), the Supreme Court reasoned that “the reasons for upholding 

warrantless arrests in a public place do not apply to warrantless invasions of the 

privacy of the home. Absent exigent circumstances, the firm line at the entrance of 

the house ... may not reasonably be crossed without a warrant.”  See also Kirk v. 

Louisiana, 538 U.S. 635, 638 (2002).  As Payton makes clear, police officers need 

either a warrant or probable cause plus exigent circumstances in order to make lawful 
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entry into the home. 445 U.S. at 576. Therefore, Appellant was unconstitutionally 

seized. 

Furthermore, the search was conducted before Berkley gave consent in that 

the police had already searched the yard and discovered marijuana plants they used 

to persuade Berkley to sign an alleged consent, to which he obviously did not 

understand, i.e., the consent was for a vehicle search and bore a different address 

to Appellant’s home.  A search was also made when Berkley opened the door to the 

home at the government’s demand. See, e.g., United States v. Winsor, 846 F.2d 

1569 (9th Cir. 1988) (en banc) (holding that opening door in response to command 

“police, open the door” was a warrantless entry into the home, not a consensual 

encounter).   

 A. Defendant Never Gave Consent to Search His Room or the House . 

Law enforcement officers testified that Defendant Winston Berkley “agreed to allow 

officers to make a check of the home and then signed a consent to search form and 

a search was conducted.   However, the consent by Defendant Berkley was coerced 

by the confrontation with the illegally obtained marijuana.   

The police officers violated the defendants’ reasonable expectation of privacy 

by entering onto the property and searching the back yard where they discovered 

marijuana plants.  A Fourth Amendment search occurs when the government violates 

a subjective expectation of privacy that society recognizes as reasonable. Kyllo v. 

United States, 533 U.S. 27, 121 S. Ct. 2038 (2001).  The People introduced exhibits 

1 and 2 which are photographs showing the marijuana growing against the rear of 

the house, not in some remote location.  Base on where the plants were located in 
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relation to the house, one cannot argue that the occupier of the home did not manifest 

a subjective expectation of privacy in that area and objects. Neither can one argue 

that society is not willing to recognize that expectation as reasonable.  

Police was illegally on the property. They had no legitimate reason for being 

there in the first instance, and were violating defendants’ rights to be free from 

unreasonable search and seizure.  With the illegal search of the yard, the police 

confronted Mr. Berkley, who after accepting sole responsibility for the marijuana, 

signed what the People considered to be a consent form to the search the entire 

house. Without even considering the sufficiency of the form, the address on the form, 

and the fact that Berkley was not advised of his right at the time, the consent of Mr. 

Berkley was not knowing and voluntary, as the police had already illegally obtained 

contraband for the search of the yard which they used to coerced Berkley into signing 

a bogus form that did not make any sense. 

The Court must determine if the alleged consent was voluntary. Schneckloth 

v. Bustamonte, 412 U.S. 218, 229 (1973).  In doing so, the court should “examin[e] 

all the surrounding circumstances to determine if in fact the consent to search was 

coerced, account must be taken of subtly coercive police questions, as well as the 

possibly vulnerable subjective state of the person who consent.” Id. Again, Berkley 

was persuaded by the confrontation of the marijuana plants the police found at the 

rear of the house.  

It is a basic principle of the Fourth Amendment law that searches and seizures 

inside a home without a warrant are presumptively unreasonable. Groh v. Ramirez, 

540 U.S. 551, 559(2004). “With few exceptions, the question whether a warrantless 
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search of a home is reasonable and hence constitutional must be answered no”. 

Kyllo v. United States, 533 U.S. 27 (2001) (citing Illinois v. Rodriguez, 497 U.S. 177, 

181(1990)).  

 One “jealously and carefully drawn” exception recognizes the validity of 

searches with voluntary consent of an individual possessing authority. Georgia v. 

Randolph, 547 U.S. 103, 109(2006) (citations omitted). The government bears the 

burden of establishing voluntary consent, and this “burden cannot be discharged by 

showing no more than acquiescence to a claim of lawful authority.” Bumper v. North 

Carolina, 391 U.S. 543, 548-49 (1968). A defendant’s “mere submission to a claim 

of lawful authority” is not a showing of consent. See Kaerpp v. Texas, 538 U.S. 

631(2003). 

 Mr. Berkley did not have authority over the entire house or defendant Heath’s 

bedroom, and therefore could not give consent. A consensual search is reasonable 

when the consent-giver has actual authority over the area searched. United States 

v. Matlock, 415 U.S. 164(1974). A third party has actual authority when he has 

“mutual use of the property and also has joint access or control for  most purposes.” 

United States v. Dearing, 9F.3d 1428, 1429 (9th Cir. 1993).  The police witnesses 

could not say which room was Berkley’s from that of Mr. Heath. Neither did they 

appear to be concerned. They did not ask any questions concerning Heath’s thi rd 

party custodian or whether Berkley could present any proof of ownership of the 

home.  “The existence of consent to search is not lightly to be inferred and the 

government always bears the burden of proof to establish the existence of effective 

consent. “ United States v. Read, 226 F.3d 1020, 1025 (9th Cir. 2000).  And “mere 
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access to a residence, without more, is insufficient to establish [even] apparent 

authority.” Reid, 226 F.3d at 2026 (citing Dearing, 9 F.3d at 1430) (holding that 

officer’s belief that the third party had apparent authority to consent to the search 

simply because the third party answered the door and appeared to be alone was 

unreasonable); United States v.  Whitfield, 939 F.2d 1071, 1074 (D.C. Cir. 1991) 

(holding that the defendant’s mother did not have the authority to consent to the 

search of his room where the police officer did not ascertain whether or not the 

mother had joint access to the bedroom). 

B. The Alleged Confession By Heath Was Obtained in Violation of 

Defendant’s Rights. 

 Defendant was illegally questioned, searched and seized in violation of his 

Fourth, Fifth and Sixth Amendment Rights. Det. Joseph testified that the Defendant 

Heath gave a voluntary confession. Det. Joseph claims that “While Mr. Heath was 

being transported to the Golden Grove Correctional Facility he asked about his sister, 

Ms. Keisha Heath, and if she would be involved in the investigation. Det. Joseph 

informed Mr. Heath that his sister will be interviewed in reference to the weapons 

found in the home. “Mr. Heath further stated that he does not want his sister involved 

in the investigation, and stated that he and his uncle were the owners of the 

paraphernalia and other things found in the home…..”  Defendant alleged confession 

is not voluntary, but was coerced. See United States v. Tingle, 658 F.2d 1332 (9th 

Cir. 1981). 

 The record shows that on December  19, 2015 at 10:53 p.m., Defendant Heath 

declined to sign the Advise of Rights form. See Form. However, on December 20, 
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2015 at  2:19 a.m., Defendant Heath signs an alleged confession, Exhibit 18.  At that 

point Defendant was in custody. There is no evidence he was advised of his rights 

before he signed the statement. The government bears the burden of proving a 

statement is voluntary  by a preponderance of evidence. Colorado v. Connelly,  479 

U.S. 157, 164 (1986).  Voluntariness of a confession or admission requires 

consideration of the totality of the circumstances, including personal history, level of 

educational attainment, and physical condition of the accused, as well as the 

circumstances in which police elicited the statement.  Crane v. Kentucky, 476 U.S. 

638, 691 (1986).  Threats to arrest a defendant’s family often constitutes 

impermissible coercion that may render a resulting confession involuntary. See 

United States v. Moreno, 891 F.2d 247, 249 (9th Cir. 1989).  While law enforcement 

agents may employ some degree of trickery in obtaining a confession, a deceptive  

practice   that distorts the suspect’s rational choice might, in the totality of 

circumstances, render the confession involuntary. United States v. Drake, 934 

F.Supp. 953, 963 (N.D. Ill. 1996). 

 Although Heath allegedly initiated the conversation, he showed concern for 

his sister who was staying at the house with her minor children. The officer subtly 

capitalized on that fact to elicit an alleged confession without first Mirandizing Heath. 

This alleged confession should be excluded. 

 C. Defendant’s Right to Counsel Was Violated. 

 According to Det. Darryl Walcott, while several law enforcement officers were 

conducting “Operation Curfew” on December 19, 2015, law enforcement officers 

made contact with Defendant Heath inside Defendant’s house and asked him which 
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bedroom belongs to him and he pointed to the south western bedroom. Again, after 

allegedly smelling the odor of marijuana coming from the north western bedroom, 

defendant was asked if the marijuana belonged to him and he stated “yes, I just 

smoke a joint.” A search was then conducted in the room where the marijuana was 

observed and three firearms were allegedly located under the mattress according to 

Det. Walcott.   Interestingly, the police never obtained Heath’s consent to search his 

room but asked him to show them his room.  According to Det. Walcott, Heath 

showed him a room, that the officers searched but found no contraband. 

 Once a defendant’s right to counsel has attached, government intrusion into 

the attorney-client relationship violated the Sixth Amendment if the defendant can 

show a realistic possibility that he was prejudiced by the intrusion. See Weatherford 

v. Bursey, 429 U.S. 545, 558 (1977). Four factors are relevant in considering whether 

the defendant suffered injury from the intrusion: (1) whether the government 

purposely intruded into the attorney-client relationship; See id.; See United States v. 

Schwimmer, 924 F. 2d 443, 446-47 (2d. Cir. 1991), (2) whether any evidence offered 

at trial was obtained directly or indirectly from the intrusion; See Weathersford at 

552; United States v. Dyer, 821 F. 2d. 35, 37-38 (1st Cir. 1987); (3) whether the 

prosecutor obtained any details of the defendant’s trial preparation or de fense 

strategy; and (4) whether the overheard conversations had been used in any other 

way to the substantial detriment of defendant. See e.g., United States v. Ofshe, 817 

F. 2d 1508, 1515 (11th Cir. 1987). 

 Law enforcement officers went to defendant’s homes late at night, without 

notice to counsel, questioned defendant, and searched his home without his consent. 
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As a result, Defendant’s rights were violated.  The Sixth Amendment right to 

assistance of counsel “protects the unaided layman at critical confrontations’ with his 

‘expert adversary,’ the government, after ‘the adverse positions of government and 

defendant have solidified with respect to a particular alleged crime”.  McNeil v. 

Wisconsin, 501 U.S. 171, 177-78 (1991).  Under the Sixth Amendment, an accused 

must not be questioned in the absence of counsel, absent a waiver of the defendant’ 

Sixth Amendment rights. Fellers v. United States, 540 U.S. 519, 523-24 (2004).  Any 

statements deliberately elicited from a defendant by law enforcement personnel af ter 

prosecutors commenced formal proceedings are inadmissible. United States v. 

Henry, 447 U.S. 264, 270-71, 274 (1980).  At the time law enforcement officers 

entered Defendant’s home, Heath had pending charges. According to Det. Walcott, 

he questioned Heath about the location of his room and smoking marijuana. 

Whatever statements Det. Walcott claims Defendant made should be suppressed. 

 It is well established principle that evidence obtained as a result of government 

impropriety must be suppressed. See United States v. Wong Sun, 371 U.S. 471, 487 

(1963).  A reviewing court must consider the extent to which “evidence to which 

instant objection is made has been come at by exploitation of that illegality or instead 

by means sufficiently distinguished to be purged of the primary taint.”  Id. at 488.  In 

applying the “tainted fruit” doctrine to the Fourth Amendment violations, it is 

important to distinguish between unconstitutional arrest and unconstitutional search 

and seizure of property. If a defendant confesses after an unconstitutional search 

and seizure of evidence, and does so only after learning of the result of the search 

and seizure, then a defendant need only establish that the antecedent search and 
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seizure induced his confession or consent. Fahy v. Connecticut, 375 U.S. 85, 90 

(1963). The same should apply for Berkley’s alleged consent to search.  

II. THERE WAS INSUFFICIENT EVIDENCE TO FIND APPELLANT 

GUILTY.  

The Due Process Clause of the United States Constitution prohibits the 

criminal conviction of any person except upon proof of guilt beyond a reasonable 

doubt.  Jackson v. Virginia, 443 U.S. 307 (1979).  In effect, the evidence presented 

at trial must be sufficient in its relevance, substance and materiality to ensure that 

the Government meets its burden and satisfy the constitutionally mandated standard 

requiring conviction by proof beyond a reasonable doubt. In assessing a Motion for 

Acquittal which alleges the insufficiency of the evidence, the Court must determine 

whether, after viewing the evidence in the light most favorable to the prosecution, 

any rational trier of fact could have found essential elements of the crime beyond a 

reasonable doubt. Pilon v. Bordenkireher, 444 U.S. 1 (1979).  A conviction can only 

be sustained if a rational trier of fact could find the Defendant guilty beyond a 

reasonable doubt and the conviction is supported by substantial evidence.  United 

States v. Gonzalez, 918 F.2d 1132 (3d Cir. 1990). 

 In reviewing a claim of insufficient evidence the Court employs a substantial 

standard test, i.e., whether there is substantial evidence that when viewed in the light 

most favorable to the prosecution would allow a rational trier of fact to find the 

essential elements of the crime beyond a reasonable doubt. United States v. Aguilar, 

843 F.2d 155 (3d Cir. 1998). 
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 On a Motion for New Trial pursuant to F. R. Crim. 33, the Court may weigh the 

evidence and Order a new trial in the interest of justice. United States v. Charles, 

949 F. Supp. 365 (D.V.I. 1996).  A Motion for Judgment of Acquittal is addressed to 

the discretion of the Court.  The Court may consider the credibility of witnesses. The 

verdict may be set aside and a new trial granted if a miscarriage of justice may result.  

Defendant was charged in Counts One- Five with Unauthorized Possession of 

a Firearm, in violation of Title, Section 2253(a) of the Virgin Islands Code, which 

requires the People to prove beyond a reasonable doubt Defendant was not 

authorized by law to possess a firearm, and that he knowingly possessed the firearm, 

actually or constructively. Defendant contends that the People have failed to present 

sufficient evidence to prove the elements all the charges of unauthorized possession 

of any firearm beyond a reasonable doubt.  There was no concrete evidence 

defendant possessed the firearms and/or ammunition or even had exclusive 

possession of any room in the house. No evidence was found in the room Defendant 

pointed to when asked by law enforcement which room he occupied.  The People 

offered speculative evidence of what room defendant occupied.    There was no 

testimony Defendant knew of the firearms in the house or that he had ownership, 

control or dominion over any of the items. If defendant was not guilty of the f irearms, 

he cannot be guilty of the remaining charges. 

Critical to a finding of guilt on any of these charges is the evidence which 

clearly identifies the Defendant as the individual who committed the acts charged in 

the information.  Substantial evidence such as is required to sustain a jury verdict of 

guilty is evidence that is adequate and sufficient to permit reasonable persons to find 
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the Defendant’s guilt beyond a reasonable doubt.  Gov’t of the Virgin Islands v. Grant, 

21 V.I. 20 (DCVI 1984).  It is fair to say that conflicts, inconsistencies and 

contradictions in the evidence objectively undermine its sufficiency and detract from 

its substantial character. 

The People contends Defendant’s written statement to law enforcement officer 

claiming “paraphernalia and things” were the firearms found in the two bedrooms.  

However, the written statement never claim responsibility of firearms. The reference 

was to drug paraphernalia, and the statement was specifically made to exclude 

Defendant’s sister from any liability with respect to marihuana found in the house.  

 The only evidence that suggests the Defendant as the individual involved is 

the testimony of Mr. Winston Berkeley, who was charged with Defendant and 

severed by the People’s motion.  Mr. Berkley also entered into a Cooperation 

Agreement with the Government to testify against Defendant in exchange for 

dismissal of the charges against him.  Mr. Berkley’s testimony can hardly be 

characterized as substantial.  Mr. Berkley testified that he saw the very same 

firearms on the back steps of the house. He did not ask any questions. Most 

importantly, he never saw Defendant with the firearms or in the presence of the 

firearms.  

 Incidentally, there is no other evidence that connects Defendant to the 

contraband.  The arresting officers found nothing on Defendant’s person that 

connects him to the contraband. No finger prints or DNA were obtained.  The paucity 

of this evidence militates against conviction.  The jury had no more evidence at its 

disposal to convict Defendant than it had to convict anyone else who occupied the 
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house.   While it is the province of the jury to weigh the evidence and determine the 

credibility of witnesses, there is a heightened risk of an innocent person being 

convicted in such a circumstance as this case where the evidence upon which the 

jury convicts consists of nothing more than speculation.   This evidence can hardly 

be characterized as substantial and a conviction based on it erases any distinction 

between evidence which satisfies the burden of proof of guilt beyond a reasonable 

doubt and evidence which satisfies the burden of preponderance.  More importantly, 

a conviction based on this evidence undermines and compromises the integrity of 

our system of jurisprudence.  At best, Winton Berkley ’s testimony raises the fleeting 

possibility that Defendant had possession or dominion over the contraband. Without 

other evidence to support and confirm it, the evidence presented cannot satisfy the 

burden which is required to prove guilt beyond a reasonable doubt. 

 Evidence such as the testimony of a witness that is susceptible to manipulation 

should not be deemed substantial because the jury chooses to believe it, particularly 

where there is no other evidence to substantiate it.  In fact, the United States Court 

of Appeals for the Third Circuit found that the testimony of three (3) eye witnesses, 

who testified that the Defendant shot at them from the bed of a pickup truck, did not 

constitute overwhelming evidence against the Defendant who was charged with First 

Degree Assault, Reckless Endangerment and Unauthorized Possession of a 

Firearm.  See Gov’t. of the Virgin Islands v. Jimmy Davis, 561 F. 3d 159 (3rd Cir. 

2009).  In Davis, the Third Circuit noted that the fact that the witnesses knew the 

Defendant previously and had some prior antagonistic relationship with the 

Defendant diminished the substantial character of their testimony.  Further, the Court 
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noted that even though the witnesses testified consistently about the shooting other 

conflicts in the witnesses testimony also impacted its substantial character.  Here we 

have a single witness who admits his need to testify to avoid criminal prosecution by 

entering a Cooperation Agreement with the People to avoid prosecution for a major 

offense.  

III. THE CASE SHOULD HAVE BEEN DISMISSED ON VIOLATION OF 

SPEEDY TRIAL GROUNDS. 

 The case should have been dismissed on violation of Speedy Trial grounds.    

CONCLUSION 

 For the reasons herein stated, the evidence should have been suppressed, 

the case dismissed for speedy trial violations and Appellant acquitted.  
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